Global tanker market faces
perilous seas through 2017

THE TITANIC EFFECT
Why Hanjin was never too
big to fail = and what’s next

MALACCA STRAIGHTENED

Cheap oil — and tougher law
enforcement — trumps piracy
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“Hnwmuln‘ Hnnjin, thnwnrl:l's mhhrgmmnhrmr
lime with a world-wide fleet of 90 vessels moving hundreds
of thousands of containers with billions of dollars of carga,
ever fail? How could the South Korean gowvernment and
Korean Development Bank, ever allow Hanjin to fail and
its thousands of employees to lose their jobs? Why would
Hanjin ever liquidate when there had to be any number
ofcontainer carriers ready to absorb some or all of its
vessels and operations?

That was still the idea for many weeks after the Hanjin
Paradip was arreated in Durban in May, 2016. The arrest
was widely reported and described as a charter party
dispute. That was true, and the dispute was over unpaid
charter hire. Mot long afterwards, Hanjin stopped paying
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dup duht to and dupun:lunc& on Korea Dawlnpmant
Bank and others, overcapacity in the container shipping
markets, the ageing of Hanjin's fleet and the relatively
high price it was paying for its chartered vessels. Hanjin
simply had to be too big, or too present, or too much of
the world maritime network to fail, and so that failure (and
now what cartainly will beeither liquidation or a ramaining,
very limited and local operation of a handful of Hanjins
owned-and-aver-mortgaged vessels) was unthinkable.
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hypnmnm however:

Titanic wos doomed from the stort by the design so
many louded oz stote-of-the-art. The Olympic-closs ships
feotured o double bottom ond 15 watertight bulkheads
equipped with electric watertight doors which could be
operated individually or simultenegusly by o switch on the
bridge. it was these wotertight bulkheads that inspired
Shipbuilder magazine, in o special issue devoted to the
Qiympic liners, to deem them “procticolly unainkable.” But
the watertight compartment design contoined o flow thot
may hove been o critical foctoer in Titanic's sinking: While
the individual bulkheads were indeed watertight, woter
could spill from one compartment into another. Several
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Drawry F'Irlanchl. Hlmrnh Buruims [had] warned that
Hanjin was dangerously leveraged and living on borrowed
time."[4] Thus the announcement of the Hanjin Korea
insolvency court at the end of September was entirely
predictable: any rehabilitation plan was “"realistically
impossible." The natural consequence of unpaid charters
was accumulated charter hire of nearly £1 billion, leading
further to the natural result that Hanjin had to terminate
the charters. Without BO% approximately of its flast
which had been chartered, Hanjin had to fail, with unpaid
charters literally spilling into others. “Mike Radak, chief
ocperating officer of Hanjin Shipping America, told the LA
Times that the carrier was giving back chartered vessels
as soon as they were unloaded. ‘Once it's empty, we hand
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the keys over to the chartering company,' he said," [5]

So what should creditors of Hanjin do now that the
unthinkable has happenad? Particularly if you or your
company provided bunkers or other maritime goods or
services to Hanjin, if you have mot already (and subject
to the increasing numbers of cross-border insclvency
injunctions issued by the date of this article and surely
still to be issued):

» Accelerate accounts immediately (if restraining ¢
insolvency order allows);

= Apply any funds received from Hanjin to non-armestable
amounts (depends on whether in rem arrest is available);

+ Track to favorable arrest jurisdictions the vessels you
are owad on, and arrest vessals you've provided fual,
goods or services to if possible and before entry of
restraining orders,

+ Don't give up on Korea as & place to arrest a vessel;
it still may be possible to arrest even a Hanjin Group-
owned vassel for a limited number of types of claims;

= Attach receivables otherwise due Hanjin {don't look
only in your gwn jurisdiction for this. There are many
where cross=berder injunctions preventing attachment,
will never be issued);

s Put owners of ex-Hanjin vessels and their P&| clubs on
notice of your claims 5o if the vessels are sold, the new
owners are either informed of your claims or, have a
claim against the former owners who failed to discloge
them at sale;

+ If you are a bunker provider, make sure you have full
documentation and fuel samples of yvour sales: this is a
situation inviting quality claims by owners with unpaid
charters, stuck with paying for fuel Hanjin ordered but
didn’t pay for;

s Determine the mortgage holders on the vessels you're
owed on, and also put them on notice of claims. It may
be that the mortgage holder has been unpaid for a

while and you may have grounds, even if they arrest in

a jurisdiction where the mortgage otherwize is prior, ta

have the ship mortgage subardinated to your elaims;

» Collaborate with others owed on Hanjin and ex-Hanjin
vessels — share costs of recovery and intelligence;

+ Keepupdated on developments;

= Assess possible insolvency voidable preference claims
and defenses. Have you received payments from Hanjin
within 90 days before its insolvency filings? If so without
defenses (in the US, in rem maritime lien discharge,
simultaneous exchange for value, new value, ordinary
course of business payment) you may have Lo return the
payment, years after you received it.

» Chack with your credit insurer. Has it changed policies
because of the Hanjin insclvency? Should you add more
accounts te be credit insured?

All of the above, though, is “unthinkable management.”
That is. the Titanic has gone down and it is a matter
of picking up survivors. A Little over 30% of the Titanic
passengers survived the sinking. That is far more than
the percentage of Hanjin assets creditors (that is, after
Hanjin’s secured Korean creditors, including its affiliate
Korean Airare paid) ever will pick up, eventhose effectively
purging the strategies recommended here,

The question comes up, should claims be filed in the
Korean proceedings? Claims “deadlines™ will be coming up
goon and there were be & series of "deadlines”™ which may
gseem irresistiole not to meet, But, there will be no recovery
for unsecured Hanjin creditors, from their claims filed in
the Korean proceedings. Instead, filing the claims submits
the creditor not only to expense of preparing the claim
and submitting it, but also to Korea court jurisdiction. The
impossibility of recovery, but likelihood of restraint of the
Korean court of a creditor pursuing Hanjin assets cutside
of Korea, are good reasons not to file claims in the Korean
proceedings. One could try to dive to the Titanic for some
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kind of recovery there, but it is quite a long way down, and
up, to have any recovery.

What is needed fram a Titanic Effect event like Hanjin is
not management of the unthinkable after it happens, but
leadership which knows that the unthinkable is certain
te happen. A strong contemporary example iz Maersk,
Maersk management sees the market trends and is
making hard decisions now to anticipate the unthinkable
(that its structure might not survive as the trends continue
to their likely result) by transforming its organization.
The lessons that all in the marine fuel, supplier, service
and related maritime industries and vessel owners as
well nead to learn from the Hamin Titamc Effect, is that
their leaders need to do all possible to stop Yunthinkable®
failures before they occur, instead of waiting only to pick
up the survivors after the failure. “The ability to deal with a
crisis sitwation is largely dependent on the structures that
have been developed before chaos arrives. The event can
in some ways be considered as an abrupt and brutal audit:
at a moment's notice, everything that was left unprepared
becomes a complex problem, and every weakness comes
rushing to the forefront.”[6]

After a Titanic Effect loss like Hanjin, the tendency of
any business is to focus on how to reduce being vulnerable
again to that Kind of loss. But, this approach is inadequate
to prepare for the next “unthinkable loss” by seeking out
and confronting Titanic Effect factors. The first step is to
know that there is much that you do not know, and to seek
the answers who may know instead of complacently (and
prabably insecurely) ralying an your awn. Losses and loss
causes by “unthinkable™ events are inherently difficult
to anticipate because fundamentally, all had rather trust
im their own {limited) knowledge than learn from the last
‘unthinkable" event. What all in the marine industry, and
particularly bunker and marine service providers and
others, even those never associated with Hanjin (or having
geen the signs and now fully paid by Hanjin or out with less
of a loss) need to gain now from the Hanjin Titanic Effect
experience, is resilience, Hanjin provides the opportunity
to learn to expect the “unthinkable," to be resilient in the
face of loss and recover from loss when it certainly will
DoCur.

So, how could Hanjin's collapse been foreseen and its
effects avoided? How can bunker suppliers and others
better position themselves to recover from such a loss?
Marine fuel traders and suppliers, marine service providers
and othars now should be asking:

« Which customers’ credit lines are lines drawing out?

+ Which customers have a profile like Hanjin's, of
increasing debt, underpriced shippe contracts, alder or
smaller vessals, and healthier competitors?

« Where do the vessels of your customers call? Can you
arrest the vessels there?

+ What are your customers paying for charter hire? |s it
above market rate?

+ Have you as a marine fuel or other supplier, sean {or have
a policy in place to look out for) "no lien” notices in on
EDRE or ather communications?

« Areyou receiving payments from entities other than your
actual customer?

+ Do you regularly seelk out infermation from the maritime
press and sources other than your direct contacts, from
sources throughout the maritime industry, even your
competitors about how they do business? (remember
how the Titanic owners ignored the wvery public
statements by their competitor Cunard- often what you
can learn is public): and overall:

How intensely do you believe that your business and the
way that you do it cannot fail?

The more intense your belief, says the Titanic Effect,
the less your business will be able not only ta survive but
revive after the certain-to-come “unthinkable event,”

The press and industry analysts agree that there is
perhaps to be an “unthinkable event” to follow Hanjin's
collapse, another collapse of a significant container line.
Hanjin's situation certeinly gives reason to believe now,
that some marine fuel traders, suppliers and marine
services providers can fail as much as their managers want
to believe otherwise. Hanjin provides the reason now not
to ignore the industry warnings, to take clues from them,
and for marine fuel traders, suppliers and marine services
providers to be able to avoid the Titanic Effect from the
marine industry's next “unthinkable" but certain-to-occur
event,
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