











what is ‘reasonable opportunity’ or ‘reason-
able time’, controls the decision of quality
disputes. Terms’ explicit choice of US gen-
eral maritime law and exclusion of other law, at
least for quality dispute time limitation clauses,
appears presently to be the best choice.

Choice of law rules vary throughout the
world, however. That is, some countries
will, despite explicit law choice, only apply
their own law in their own courts. This pos-
sibility also presents a challenge where the
standard is what is ‘reasonable’ rather than
what the contract specifies. But this still is
no reason for bunker sales terms and con-
ditions to fail to state a deadline for quality
dispute reporting or to guess what time
(shorter or longer) a court might consider
to be ‘reasonable’ and state that time.

The parties’ specific situation will be evi-
dence of what is a ‘reasonable’ time but so
also will be the time that the contract sales
terms state. This is particularly so where
the parties have done business across a
number of transactions utilising the same
sales terms (with the same quality dis-
pute reporting time). So, for example, in the
Thorco Lineage dispute, it will be pertinent
how often the supplier and trader have done
business subject to the supplier’s terms with
the supplier's 14-day reporting deadline.

There is, however, no ‘industry standard’
for the number of days to report a quality dis-
pute. Although the various BIMCO-sponsored
bunker terms (1995's FUELCON, 2001-02
‘Standard Bunker Contract, BIMCO Terms
2015 and now 2018) all contain 30-day lim-
itations, the industry never adopted this as
standard. In part recognisng this, the 2018
BIMCO Terms repeat the 30-day limitations
of the previous versions but also introduce
an ‘Election Sheet’ on which the parties can
vary the time for reporting quality disputes:

Any claim as to the quality or specifica-
tion of the Marine Fuels must be notified
in writing promptly after the circumstances
giving rise to such claim have been dis-
covered. If the Buyers do not notify the
Sellers of any such claim within thirty
(30) days of the date of delivery (or such
number of days as otherwise specified in
the Election Sheet), such claim shall be
deemed to be waived and barred.

Current suppliers’ and traders’ terms
range from as short as seven (7) days’
(World Fuel Services), to 14 (Bomin)
and 15 (Dan-Bunkering, Monjasa), to 21
days’ (BP) notice of guality claims; few,
if any, extend the notice time to 30 days.

Is there, then, an ideal contractual time limit
for reporting quality claims? What should the
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‘The Thorco Lineage
dispute shows

the problem with
differing trader and
supplier quality
dispute reporting
deadlines. There,
the trader has a
30-day reporting
deadline and the
supplier a 14-day
deadline’

time limit be? Can and should it be uniform
from supply source, to supplier, to trader
and all in between? BIMCO’s Explanatory
Notes to the 2018 Terms state that:

[The 30-day time bar for quality claims]
is due to the fact that samples will have
to be tested by laboratories, which can
be a time-consuming process involving
shipping samples to a remote location.
The parties might prefer to negotiate the
number of days on a case by case basis.
They can do so and state the different time
bar in the Election Sheet. Influencing fac-
tors on the suppliers’ preferred number of
days can be, for example, ifthey are acting
as traders or physical suppliers.

The Thorco Lineage dispute shows the prob-
lem with differing trader and supplier quality
dispute reporting deadlines. There, the trader
has a 30-day reporting deadline and the sup-
plier a 14-day deadline. Typically, the supplier
will have purchased the supply from a refiner
or other intermediary long before the bunkers
are loaded on any vessel. That refiner/interme-
diary will have its own quality claims deadline.

The ultimate customer will (or should) be
focused on the quality reporting time in its
contract with its counterparty. This may deter-
mine when the customer decides to burn (or
at least test burn) the bunkers, where to order
tests, whether to pay to expedite the tests,
what tests to order, and even whether to carry
on-board testing equipment. With the trader’s
30-day terms, the Thorco Lineage operators
had no additional incentive to burn or receive
back tests of the Cristobal-loaded bunkers,
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to confirm bunker quality, until after the sup-
plier's 14-day claims period ran. The trader
received claims notice within its terms, but
depending on a report from its customer for
quality claims reporting, did not report the
claim to the supplier within the supplier’s
14-day deadline. By the time the claim was
raised, the vessel was in the middle of the
Pacific Ocean, its engines seized and thou-
sands of miles away from surveyors, testing
labs, and other relatively more straightfor-
ward (and much less expensive) means of
determining the actual cause of the problem.

Underlying the ‘ideal’ choice of quality
notice terms is the question of who bears
the risk and expense of determining a qual-
ity claim. Answering this question turns
back to the inherent problem of the stand-
ard marine fuels specification, ISO 8217 and
the international MARPOL Annex VI marine
fuels requirements. ISO 8217 (whether 2010
— 2102 or 2017) — ‘Petroleum products —
Fuels (class F) — Specifications of marine
fuels — 5 General Requirements’ states that:

5.1 The fuel shall conform to the char-
acters and limits given in Table 1 or
Table 2, as appropriate, when tested
in accordance with the methods
specified.

£ X *

5.5 The fuel shall not contain any additive
at the concentration used in the fuel,
or any added substance or chemical
waste that jeopardises the safety
of the ship or adversely affects the
performance of the machinery; or



is harmful to personnel; or contrib-
utes overall to additional air pollution.
(Emphasis added.)

MARPOL Annex VI Regulation 18 mirrors
ISO 8217, requiring that:

(b) fuel oil for combustion purposes
derived by methods other than petro-
leumn refining shall not:

(i) exceed the sulphur content set forth
in regulation 14 of this Annex;

(if) cause an engine to exceed the NOx
emission limits set forth in regulation
13(3)(a) of this Annex;

(i) contain inorganic acid; and

(iv) (1) jeopardise the safety of ships
or adversely affect the perfor-
mance of the machinery, or

(2) be harmful to personnel, or

(8) contribute overall to additional air
pollution. (Emphasis added.)

At least for trade between MARPOL Annex
VI signatory states, all marine fuel must comply
with MARPOL Annex VI (and Regulation 18),
and suppliers must confirm that on the bunker
delivery note (BDN). Again, most fuel is sold
also specifying the mirrored ISO 8217 standard.

What the supplier confirms on the BDN,
and what the trader confirms with its sale to
the customer, however, is not ‘simply’ that
the fuel has certain sulphur or other chem-
ical content. They also confirm that the
fuel will not adversely affect ship machin-
ery performance or jeopardise ship safety.

Consequently, even if lab tests can be run
quickly the standard remains subjective, on a
ship-by-ship basis. That is, as was the case
with many supplies involved with the mid-
2018 quality disputes, many tested within 8217
Table 1 and 2 limits. Some vessels recsiving
this fuel consumed it with no problems, others
with serious ones. On the other hand, some
vessels receiving fuels which later tested with
GCMS showed chemical quality problems
that the standard 8217 tests did not show,
still consumed the fuel without problems.

Testing, whatever its timing, does not con-
clusively determine whether fuel meets the
MARPOL Annex VI/ISO 8217 ship-subjective
machinery performance and safety standards.
That is, whether test results return within 30
days or seven, and whatever detail of tests
(basic 8217 test, GCMS or something else) is
ordered, the only way to determine ultimately
whether a fuel complies with MARPOL Annex
VI/ISO 8217 performance and safety standards
is for the ship to consume the fuel. Even if tests
show that fuel is chemically off-spec, there still
is the requirement of mitigation (minimising)
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damages. That is, can the vessel still — with-
out damaging machinery or jeopardising
safety, perhaps with adjustment to the ves-
sel's fuel processing system or with onboard
blending or additives — consume the fuel?

With the proliferation of testing labs, compe-
tition between them, and on-board chemical
testing equipment, there is a good argument
that the 30-day time limit that BIMCO first
proposed in 1995 (with FUELCON) should be
less valid today, even as tests become more
detailed. Often obtaining tests results more
quickly and with more detail is a matter of price.

‘Customers will
have to decide
whether to modify
vessel fuel handling
procedures to
enable test burns
soon after loading,
or whether to rely
solely on lab test
results (which

they order on an
expedited basis) or
onboard testing’

Even if the timing of test lab results may
be somewhat outside the control of the
ultimate bunker consumers (owners, char-
terers), however, the timing of when a vessel
consumes, or at least test burns, fuel is
not. This is almost entirely within the con-
sumer’s control — and it is the only way to
determine, on the subjective, ship-by ship
basis, whether the fuel is MARPOL Annex VI/
ISO 8217 compliant. It also is one thing if the
vessel consumes, or at least test burns, the
fuel within a short time of loading, near the
loading place and another thing if the qual-
ity problem must be sorted out thousands of
miles away in the middle of the Pacific Ocean.

Whether the fuel affects the vessel machin-
ery or safety also is not ultimately in the
supplier's (and certainly not the trader’s) con-
trol. That is, each vessel fuel and engine system
is different, particularly where one adds in the
further factors of engineering staff expertise,

uLL"\"\B"SDC‘T .com

legal issues — bunker claims

the technical standards of the fuel system, the
vessel age and maintenance, and particularly
now as 2020 approaches, whether the vessel
has a scrubber. Will any given exhaust gas
cleaning systems be able to consume over
0.50% sulphur content fuel compliantly, par-
ticularly as the ECGS ages after operation in
a highly corrosive engine exhaust system?

The bunker supplier or trader has no real
way to determine these factors, which all com-
bine, in turn, to determine whether fuel will
adversely affect vessel machinery or safety,
or MARPOL Annex VI exhaust gas compli-
ance. Yet under the newly-amended MARPOL
Appendix V (‘Information to be included in the
bunker delivery note (Regulation 18(3)'), begin-
ning 1 January 2019, there further must be:

[a] declaration signed and certified by
the fuel oil supplier’s representative
that the fuel supplied is in conformity
with regulation 18.3 and that the sul-
phur content of the fuel oil supplied
does not exceed the limit value given
by regulation 14.1 or 14.4 of MARPOL
Annex VI, or the purchaser’s specified
Sulphur limit value (in % m/m).

This certainly raises the situation that
a supplier might provide the 1 January
2019-required declaration, only to be con-
fronted by a customer weeks later who has
been cited for violating MARPOL Annex VI sul-
phur content standards (whether because of
fuel content alone, or content which the cus-
tomer’s ECGS could not effectively process).
With much time having passed, the supplier
will have much more difficulty proving that
its declaration and certification was correct.

MARPOL Annex VI/ISO 8217 also requires
that fuels be stable and homogenous, but
that does not mean stability or homogeneity
must be perpetual. That is, fuel will (particu-
larly if provided consistent with ISO 8217:2017,
permitting fatty acids (Fame) in marine fuel)
degrade over time and also perform differently
with climate differences. Quality, then, must
be measured as close to loading aboard the
vessel as possible. That is, the supplier and
trader do not sell fuel with the promise that its
quality will be the same for an infinite time after
loading. They sell fuel with the promise (and as
MARPOL Annex VI / ISO 8217 requires) that
the fuel will have certain, compliant charac-
teristics at the time of loading on the vessel.

Again, the only way to confirm these char-
acteristics is for the vessel to test burn the fuel
or consume it very soon after loading. The
only legal limitation on that consumption is that
the vessel may be in an emission control area
(ECA) where it may burn only 0.10% sulphur
content fuel. At minimum, however, it certainly
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is ‘reasonable’ to require consumption, or a
test burn, of fuel as soon as the vessel leaves
the ECA. This typically will be a short time
after bunkering higher sulphur content fuel.

For suppliers, and traders, to set a shorter
quality claims reporting deadline may impose
greater costs and risks on their custom-
ers. That is, customers will have to decide
whether to modify vessel fuel handling proce-
dures to enable test burns soon after loading,
or whether to rely solely on lab test results
(which they order on an expedited basis) or
onboard testing. Customers might also have
to invest more in fuel system maintenance and
upgrades, regular tank cleaning, and training
for engineering personnel. They might fur-
ther have to consider whether to limit bunker
purchases to suppliers known for maintain-
ing consistent quality standards (and pay
more for that supply), including working with
traders who deal only with such suppliers.

Customers might also specify, for example,
that their suppliers conform to the practices
set out in the International Bunker Industry
Association (IBIA) Best Practice Guidance
for Suppliers for Assuring the Quality of
Bunkers Delivered to Ships (available at the
IBIA website: https:/ibia.net/wp-content/
uploads/2018/04/IBIA-Guidance-on-best-
practice-for-fuel-oil-suppliers.pdf). This,
again, does not minimise the subjective,
ship-by-ship determination of whether fuel is
MARPOL Annex IV/ISO 8217 compliant, but
fuel purchased from suppliers following the
IBIA Guideline should significantly decrease
quality claims, notwithstanding the specifics of
each vessel consuming those suppliers’ fuel.

This then brings the first ulti-
mate question: what should the time
limitation be for reporting quality claims?

Effective quality claims deadlines must turn
on both location and time. Sales terms and
conditions should require customers to report
quality claims either within one day of load-
ing any fuel of 0.10% sulphur content or less,
within one day of loading over 0.10% fuel if the
vessel is outside of an ECA, and for such fuel
within one day of exiting the ECA. Customers
then may choose to immediately consume the
fuel or burn test some of it, and/or to chemi-
cal test the fuel aboard the vessel. Chemical
testing which may take longer is important,
but again the ship-specific test is within the
customer's control and thus can and take
place almost immediately after fuel loading.

With this also is the specificity of quality
claims reporting, that suppliers and traders
should require for a claim to be effective. If
the first consideration is, ‘can the vessel
consume the bunkers safely and without
machinery damage,’ then specific quality
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claims reporting can be made essentially at
the same time of consumption or burn test-
ing. It simply would be that the fuel damaged
the vessel machinery or would not run safely
on it, or that the burn testing indicated that it
was likely to do so. But suppliers and trad-
ers must require quality claims to be specific
to be effective, so they promptly can inves-
tigate the claim well before the vessel sails
from any place of effective investigation.
Whatever the claims reporting deadline,
it has no effect if a customer can routinely
claim a quality problem without specifics,
and only months later provide specifics which
the supplier or trader cannot easily verify.

This also relates directly to credit. Whether
there will be more quality disputes after 2020
or not, it is certain that there will be more pay-
ment disputes with the cost of compliant fuel
(at least for vessels without ECGS) likely to be
multiples of the present price paid for fuel. The
availability of detailed lab results can also be
the basis of a claim which actually is about a
customer’s desire to pay less for fuel or ina-
bility to pay at all. Effective sales terms and
conditions will state that the customer must
pay the price regardless of a quality dispute,
but also should have a quality dispute report-
ing deadline well in advance of the time the
customer must pay. Ideally, with a short qual-
ity dispute reporting deadline, if the report is
questionable and apparently a customer’s
attempt to get a discounted price or avoid
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payment, the supplier or trader can demand
security for payment or even arrest the vessel
if there is no security, before the vessel sails
away with the fuel and later claims a qual-
ity problem to avoid or reduce payment.

What the focus on soon, ship-specific test-
ing does not answer though, is the challenge
to suppliers buying from refiners or blenders.
That is, there usually is no way for the suppli-
ers to determine as to the refiners or blenders,
whether the fuel bought typically months
before and stored will affect the machinery
or safety when loaded months later on any
vessel. Suppliers certainly should have robust
testing procedures in place but also attempt
to have much longer quality claims deadlines,
or even claims deadlines to match those with
their customers, with refiners and blenders.
That is, suppliers might negotiate contracts
providing for chemical quality claims to be
reported to their suppliers within a reason-
able testing turn-around time (e.g. 15 days)
but that mechanical and safety quality claims
be reported within one day after the sup-
pliers’ own deadlines with their customers.

The problem comes when there is a mis-
match, as with the Thorco Lineage, between
different quality claims reporting deadlines.
Fundamentally, each buyer along the purchas-
ing chain, again because of the ship-subjective
MARPOL Annex IV/ISO 8217 standards,
must be subject to the same quality dispute
reporting time deadlines. Otherwise, claims
may not be timely received or reported by
the entity responsible for the problem. And
the deadlines must be close in time to the
bunker loading on the specific vessel.

As noted earlier, certain legal systems (US
General Maritime Law) will recognise con-
tractually-agreed deadlines, even very short
ones. Those systems recognise that com-
mercial parties should be able to decide
contractually how each will bear risk. So, as
a matter of commercial consideration, a sup-
plier or trader may decide to extend its quality
claims reporting deadline to a longer period
and thus take on more risk. Certainly, though,
that supplier or trader should have the support
of its insurers if it does so because the longer
the time that passes, the more difficult and
expensive for the insurer to defend the claim.

For those legal systems which impose a
‘reasonableness’ standard, however, is a very
short quality claims period (even the one-day
period, suggested above) ‘reasonable’? When
the critical part of quality compliance is sub-
jective to the vessel, how is it ‘reasonable’ to
impose terms which do not incent the soon-
est vessel-based testing of the fuel? How is
it ‘reasonable’, as in the case of the Thorco
Lineage, to give rise to a situation where a
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vessel sails thousands of miles from prompt
assistance and fuel (as argued in the lawsuit)
jeopardises its safety, where with prompt ves-
sel-based testing, the safety problem might
have been better avoided? Why is it also ‘rea-
sonable’ to rely on slower and less detailed
testing rather than to incent greater spend-
ing on more prompt or detailed tests (as well
as, to incent further technological develop-
ments to speed test results and accuracy)?

As the present mid-2018 bunker quality dis-
putes continue, one common factor has been
the bunker quality disputes clauses involved
in each dispute. Many of the suppliers and
traders involved effectively incorporated rela-
tively short quality disputes terms (seven days
or less) into their sales contracts. The cus-
tomers chose to consume the bunkers long
after the terms ran and experienced consid-
erable damages. When they sought to charge
those to the suppliers and traders, raising
the quality claims bar ended the dispute.

On the other hand, the disputes which
have continued and become involved and
expensive, are those either involving longer
quality claims terms or those where sellers
(suppliers and traders) did not effectively
incorporate their quality disputes deadlines
into their sales contracts. Gathering the doc-
umentation, surveying and testing the vessels’

fuel and engine systems, taking testimony of
engineering staff and crew (and even locat-
ing them sometimes months later to do that)
continues to be difficult, likely giving rise to
litigation or arbitration continuing for years.

Whether 2020 will bring more genuine
bunker quality disputes (or manufactured ones
to avoid payment), it is likely that through a
combination of the 0.50% MARPOL Annex VI
standard, greater blending, potential compat-
ibility problems or use of questionable (cheap)
blend stock, and challenged credit, that there
will be more quality disputes with 2020.

With shorter quality claims reporting
deadlines, suppliers and traders should be
able to say to their customers (along with
the Rolling Stones):

You'll come running back (I won't have to
worry no more)

Yes time, time, time is on my side, yes
itis ..

Oh, time, time, time is on my side

Yeah, time, time, time is on my side

Suppliers and traders should use the les-
sons of the mid-2018 quality problems to
now re-focus on their sales terms’ quality
dispute reporting deadlines, to anticipate the
coming disputes and better assure that they
resolve them both successfully and efficiently.
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